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Decision of the Administrative Law Judge: Affirmed and
Adopted.

OPINION AND ORDER

This case comes on for review by the Full

Commission on appeal by respondents from an opinion filed

herein by an Administrative Law Judge on March 7, 2003.

The Administrative Law Judge entered the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
parties and subject matter hereto.
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2. Pursuant to the stipulations of the
parties and the record, the
employment relationship existed at
all pertinent times; the claimant
sustained a compensable injury
April 18, 2000; as a result of her
compensable injury she also
suffered compensable reflex
sympathetic dystrophy; and her
average weekly wage was $166.50.

3. As a result of compensable reflex
sympathetic dystrophy in her lower
extremity, the claimant has
remained in a healing period and
has not returned to work from July
17, 2002, until a date to be
determined, so that she is entitled
to additional benefits for
temporary total disability.

4. The claimant is entitled to
additional reasonably necessary
medical and related expenses, such
as the expenses of her treatment by
Dr. William E. Ackerman,
specifically including the expenses
of a trial of a dorsal column
stimulator, as recommended by Dr.
Ackerman.

5. The preponderance of the evidence 
shows that the claimant’s
continuing reflex sympathetic
dystrophy is compensable and is not
the result of an independent
intervening cause.

6. The respondents have controverted
the payment of benefits hereinafter
awarded and the claimant’s attorney
is entitled to the maximum
statutory attorney’s fee thereon,
payable one-half by the claimant
and one-half by the respondents. 
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We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the

decision of the Administrative Law Judge is correct and

should be affirmed.  Specifically, we find from a

preponderance of the evidence that the findings of fact made

by the Administrative Law Judge are correct, and they are,

therefore, adopted by the Full Commission.

We therefore affirm the March 7, 2003 opinion of

the Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as the

decision of the Full Commission.

We note that although the Administrative Law

Judge’s opinion includes a finding that the claimant’s

current reflex sympathetic dystrophy (RSD) is not the result

of an independent intervening cause, the opinion does not

specifically discuss this finding.  However, our review of

the evidence in the record leads us to conclude that this

finding of the Administrative Law Judge is correct and

should thus be affirmed.  There is no evidence in the reocrd

which would support a finding that the claimant experienced

an incident of independent intervening cause which broke the

causal chain of connection between the compensable injury
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and the RSD condition.  The courts have held that in order

for an incident to constitute an independent intervening

cause which breaks the causal chain of connection, the

subsequent disability or need for treatment must be

triggered by conduct on the part of the claimant which is

unreasonable under the circumstances.  Guidry v. J R Eads

Const. Co., 11 Ark. App 219, 669 S.W.2d 483 (1984).   Here,

the respondents do not even identify any specific conduct on

the part of the claimant which they allege as being

unreasonable under the circumstances.  Therefore, we find

that the respondents’ assertion of independent intervening

cause is without merit.

We further note that the respondents request, for

the first time on appeal, that the Commission order an

independent medical evaluation for the purpose of

determining whether the dorsal column stimulator trial

recommended by Dr. Ackerman constitutes additional

reasonably necessary medical treatment for the claimant’s

compensable injury.  We deny this request, both because the

respondents make it for the first time on appeal and because

the respondents had ample opportunity to send the claimant

to an independent medical evaluation prior to the hearing,

yet failed to do so.
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  All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).  

Since the claimant’s injury occurred prior to July

1, 2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior

to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.                

DISSENTING OPINION

I respectfully dissent from the majority opinion

finding that the claimant proved by a preponderance of the
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evidence that she remained in her healing period from

July 17, 2002, until a date yet to be determined, and the

finding that the claimant was entitled to additional medical

treatment, including the expenses of a trial of a dorsal

column stimulator as recommended by Dr. William E. Ackerman. 

Based upon my de novo review of the record, I find that the

claimant has failed to meet her burden of proof.

After reviewing the evidence in this case, and

based upon the written recommendations by Dr. Kulik and

Dr. Ackerman that the claimant has reached maximum medical

improvement, I find that the claimant has failed to prove by

a preponderance of the evidence that she is entitled to

temporary total disability benefits after July 17, 2002,

which is when the respondents ceased making temporary total

disability payments to the claimant.

The claimant has the burden of proving by a

preponderance of the credible evidence that medical

treatment is reasonable and necessary.  Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion, Feb. 17, 1989

(D612291); B.R. Hollingshead v. Colson Caster, Full

Commission Opinion, Aug. 27, 1993 (D703346).  Employers are

only liable for medical treatment and services which are

deemed reasonably necessary for the treatment of employees’
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injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  In workers’ compensation cases, the

burden rests upon the claimant to establish his/her claim

for compensation by a preponderance of the evidence.  Kuhn

v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995);

Bartlett v. Mead Container Board, 47 Ark. App. 181, 888

S.W.2d 314 (1994).  When assessing whether medical treatment

is reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba,

Inc., Full Commission Opinion, Dec. 13, 1989 (D512553).

With respect to the dorsal column stimulator, this

is a relatively new procedure, very expensive, and requires

surgical intervention.  This operation, which has been

termed as a “trial” by Dr. Ackerman, could cost the

respondents another $20,000 to $30,000, if the trial works,

and another $10,000 to $20,000 to remove the stimulator, if

the trial does not work. It is unreasonable for the

respondents to be required to pay $50,000 to $60,000

possibly for a procedure that may or may not work. 

Therefore, for all the reasons set forth herein, I

must respectfully dissent from the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


